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LABOR COMPLIANCE SEMINAR
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Disclaimer

California Labor Commissioner’s Office

The following presentation is intended to summarize relevant portions of existing
law in the Labor Code and California Code of Regulations, but those code sections,
as interpreted by the courts, will govern actual enforcement. The information
contained in this presentation is a general overview of existing law or regulation.
Any opinions expressed are solely those of the author/speaker and are not
necessarily the official position of the Department of Industrial Relations (DIR), its
Director, or any related public entity. The information in this presentation is not
intended as legal advice, and does not guarantee any outcome in specific
enforcement or coverage proceedings within the jurisdiction of DIR.
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Additional Disclaimers

California Labor Commissioner’s Office

Presentation WILL NOT cover statutes and regulations that require use of Skilled
and Trained Workforce.

Public Contract code 2600 does not require STW, but it provides the definition,
compliance guidelines and enforcement measures.

Awarding Bodies/Public Entities should be aware which government code is applicable to
agency.

Apprenticeship requirements & STW requirements are separate requirements.
Please bid on STW requirement projects only if confident compliance will be met.
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Objective\

| \ Understand STW requirements including bidding, workforce
> Y composition, graduation percentage calculation, exceptions

Be aware of LCO enforcement, including penalties and
debarment for noncompliance
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Skilled & Trained Workforce Requirements
Public Contract Code §2600(a) & §2600(b)

Chapter applies when a public entity is required by statute or regulation to
obtain an enforceable commitment that a bidder, contractor, or other entity
will use a skilled and trained workforce to complete a contract or project.
e Awarding Bodies and public entities should be aware of which statutes
and regulations apply to their agency. (EDC, HSC, PCC, PUC or any other
government codes)

A public entity may require a bidder or contractor to use a skilled and trained
workforce to complete a contract or project regardless of whether the public
entity is required to do so by a statute or regulation.
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Bid Requirements

Public Contract Code §2600(c) & §2600.5
When a skilled and trained workforce is required by statute or regulation or by
requirement of a public entity, the public entity shall include in all bid documents

and construction contracts a notice that the project is subject to the skilled and
trained workforce requirement.

The failure of a public entity to provide a notice pursuant to subdivision (c) of
Section 2600 shall not excuse either of the following:

* The public entity from the requirement to obtain an enforceable commitment that a
contractor will use a skilled and trained workforce to complete a contract or project.

* A contractor from the obligation to use a skilled or trained workforce if such a requirement
is imposed by a statute or regulation.




Enforceable Agreements

Public Contract Code §2602

Whenever a contractor is subject to the STW requirements, the commitment shall
be made in an enforceable agreement with the public entity or other awarding
body that provides BOTH of the following:

e Contractor and subcontractors at every tier will comply with the STW
requirements.

e Contractor and subcontractors will provide a report demonstrating compliance
with the STW requirements to the public entity or awarding body on a monthly

basis while the project or contract is being performed.

e Subcontractors should supply monthly reports to prime contractor and prime contractor will
supply awarding body or public entity with report for all contractors.
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What is a “Skilled & Trained Workforce”?

Public Contract Code §2601

A STW meets ALL of the following conditions:

* ALL workers performing work in an apprenticeable occupation in the building
and construction trades are EITHER:
 Skilled Journeypersons OR
* DAS-Registered Apprentices

e Graduation Percentage Requirement:
* 30% - 60% of ALL Skilled Journeypersons must be graduates of apprenticeship
program.
* Graduation percentage requirement varies depending on specific craft.
e Graduation percentage requirement can be met by counting EITHER:
* Number of Skilled Journeypersons employed (head count) OR
* Number of hours worked by Skilled Journeypersons (hours worked by trade)




Who is a “Skilled Journeyperson”?

Public Contract Code §2601(e)

A Skilled Journeyperson is a worker who EITHER:

* Graduated from a DAS-approved apprenticeship program for the applicable
occupation or a DOL-approved apprenticeship program outside California OR

* Has at least as many hours of on-the-job experience in the applicable
occupation as would be required to graduate from a DAS-approved
apprenticeship program

*Workers that have not graduated from an approved apprenticeship program or
do not have the required on the job training hours are not considered skilled
journeypersons and should not be allowed to work on skilled and trained
workforce requirement projects.




Skilled Journeyperson

Graduated DAS-approved

: ; On the job (OJT) experience
apprenticeship program

equal to number of hours

OR required to graduate DAS-

approved apprenticeship
program

Graduated DOL-approved
apprenticeship program

Count toward the
30-60%
requirement
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Graduation Percentage Requirement

Applies to work

performed on or
after:

% of
journeypersons
who must be
graduates of
apprenticeship
program:

Not applicable to work performed by the following
trades/occupations:

Authority

January 1, 2017

30%

Teamster

Pub. Contract Code
§2601 (d)(2)(A)

January 1, 2018

40%

Acoustical installer, bricklayer, carpenter, cement
mason, drywall installer or lather, marble mason,
finisher, or setter, modular furniture or systems
installer, operating engineer, pile driver, plasterer,
roofer or waterproofer, stone mason, surveyor,
teamster, terrazzo worker or finisher, and tile layer,
setter, or finisher.

Pub. Contract Code
§2601 (d)(2)(B)

January 1, 2019

50%

Same as above. (Including Teamster)

Pub. Contract Code
§2601 (d)(2)(C)

January 1, 2020

60%

Same as above. (Including Teamster)

Pub. Contract Code
§2601 (d)(2)(D)

EUREK,
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Graduation Percentage Requirement

Minimum
Period Period L Graduation
il 5 Classification
Beginning Ending Percentage
Required
Teamster 0.00%
1/1/2017|12/31/2017 All Others 50 00%
Teamster 0.00%
Acoustical installer, bricklayer, carpenter, cement mason, drywall installer or
lather, marble mason, finisher, or setter, modular furniture or systems installer,
1/1/2018|12/31/2018 N E . 3 30.00%
operating engineer, pile driver, plasterer, roofer or waterproofer, stone mason,
surveyor, teamster, terrazzo worker or finisher, and tile layer, setter, or finisher
All Others 40.00%
Teamster 0.00%
Acoustical installer, bricklayer, carpenter, cement mason, drywall installer or
lather, marble mason, finisher, or setter, modular furniture or systems installer,
SRR EAEELE operating engineer, pile driver, plasterer, roofer or waterproofer, stone mason, DL
surveyor, teamster, terrazzo worker or finisher, and tile layer, setter, or finisher
All Others 50.00%
Teamster 0.00%
Acoustical installer, bricklayer, carpenter, cement mason, drywall installer or
lather, marble mason, finisher, or setter, modular furniture or systems installer,
1/1/2020 N/A K i i a 30.00%
operating engineer, pile driver, plasterer, roofer or waterproofer, stone mason,
surveyor, teamster, terrazzo worker or finisher, and tile layer, setter, or finisher
All Others 60.00%




Apprenticeship Graduation Percentage Requirement

The graduation percentage requirement may be satisfied by EITHER using
the head count of apprenticeship program graduates OR percentage of

hours worked by apprenticeship program graduates in a particular
calendar month.

 The method used to calculate the graduation percentage can be changed
month to month based on the contractor’s workforce that month, and

which calculation will allow them to meet the graduation percentage
requirement.




Head Count Method

At least the required percentage of the Skilled Journeypersons employed
by the contractor or subcontractor to perform work on the contract or
project meet the graduation percentage requirement.

* Example: Graduation percentage requirement - 60%

e Contractor employs 10 Skilled Journeypersons:
* 6 skilled journeypersons must be graduates of apprenticeship program.
* 4 skilled journeypersons may have on the job hours.
* 6 apprenticeship program graduates out of 10 skilled journeypersons = 60%
graduation requirement met

Total number of Graduated J/M
% of Graduated J/M

Total number of J/M (Graduates+0JT)




Hours Worked Percentage Count Method

The percentage of hours of work performed by Skilled Journeypersons
employed by the contractor or subcontractor on the project, who met the
graduation requirement is at least equal to the required graduation
percentage.
* Example: Graduation percentage requirement - 60%
* Hours worked in a month: 100 hours

* At least 60 hours must be worked by graduates of apprenticeship program to meet

requirement.
* 40 hours may be worked by skilled journeypersons with on the job hours.

* 60 hours worked by apprenticeship graduates/100hrs worked in total = 0.6 x 100 =
60% graduation requirement met.

Total hours performed by Graduated J/M % of hours performed by

Graduated J/M

Total hours performed by J/M (Graduates+OJT)




Exceptions to the Apprenticeship Graduation Percentage Requirement

If no DAS-approved apprenticeship program existed before January 1,
1995 for any apprenticeable craft:

* Up to one-half (1/2) of the graduation percentage requirements may be
satisfied by Skilled Journeypersons who commenced working in the
apprenticeable craft before DAS approved an apprenticeship program for
that craft in the county in which the project is located.

e A contractor or subcontractor does not need to meet the graduation
percentage requirements for any apprenticeable craft in which it
performs less than 10 hours of work during that calendar month.




Exceptions to the Apprenticeship Graduation Percentage Requirement

A subcontractor does not need to meet the graduation percentage requirements
(for all crafts it employs) if BOTH of the following requirements are met:

* Subcontractor was not a listed on the bid pursuant to Public Contract Code
§4104* or performing work as a substitute for a subcontractor that was listed.

» Subcontract does not exceed one-half of 1 percent (0.5%) of the price of the

prime contract.
*NOTE: These exceptions apply only to the graduation percentage requirements— NOT to the
STW requirements generally.
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Failure to Provide or Incomplete Monthly Report
Public Contract Code §2602(b)

* If the prime contractor fails to provide the monthly report, or provides an incomplete
one, the awarding body (AB) shall withhold further payments until a complete report is
provided.

 If a monthly report is incomplete because a subcontractor failed to timely submit the
required information to the contractor:

e AB shall withhold an amount only equal to 150 percent (150%) of the value of the monthly
billing for the relevant subcontractor.

* The prime contractor may withhold the same amount from the subcontractor until the
subcontractor provides a complete report and the AB pays the contractor the withheld
payments.

* AB required to immediately resume making payments to the contractor (including all
previously withheld payments) if the contractor substitutes a subcontractor for its
failure to provide a complete report and replaces it with one that provides an [
enforceable commitment to use a STW to complete the work.




Monthly Report Failing to Demonstrate Compliance

Public Contract Code §2602(c)

* |f a monthly report does not demonstrate compliance with the STW requirements the AB
is required to do ALL of the following:

*  Withhold further payments until the contractor provides a plan to achieve “substantial
compliance” with regard to the relevant trade/craft prior to contract completion.

Withholding amount equal to 150 percent (150%) of the value of the monthly billing for the
contractor or subcontractor that failed to comply with the STW requirements.

Contractor may withhold the same amount from the subcontractor.

AB required to immediately resume making payments to the contractor (including all previously
withheld payments) if the contractor substitutes a subcontractor for its failure to demonstrate
compliance.

AB required to immediately resume making payments to the contractor (including all previously
withheld payments) if a plan to achieve substantial compliance with the STW requirement is
submitted

*  AB may reject the plan as insufficient and explains the reasons for the rejection within a
reasonable time.




Monthly Report Failing to Demonstrate Compliance

Public Contract Code §2602(c)

* If a monthly report does not demonstrate compliance with the STW requirements or the
plan for substantial compliance submitted is rejected by the awarding body, then AB is
required to do the following:

* Forward a copy of the monthly report to the Labor Commissioner for issuance of a
Civil Wage and Penalty Assessment.

* Forward a copy of the plan to achieve “substantial compliance” (if any), and its
response to that plan (if any) to the Labor Commissioner.
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Penalties Under Contract Code §2603

Penalties of up to $5,000 per month of work performed in violation of the STW
requirements assessed against contractor or subcontractor that failed to use a STW.

* Increased penalties up to $10,000 per month for a second or subsequent
violation within a three-year period.

Factors considered by the Labor Commissioner in determining penalty amount:

1. Whether the violation was intentional;

2. Whether the contractor or subcontractor has committed other violations of this chapter or
of the Labor Code;

3. Whether, upon notice of the violation, the contractor or subcontractor took steps to
voluntarily remedy the violation;

4. The extent or severity of the violation; and & R

5. Whether a contractor or subcontractor submitted and followed a plan to achieve f2 SEes
substantial compliance. \:




Penalties Under Contract Code §2603

* Prime contractors are not liable for penalties for violations of subcontractor unless
the prime contractor had knowledge of the subcontractor’s failure to comply OR
fails to comply with ANY of the following requirements:

* For contracts entered into on or after January 1, 2019, the contract executed between the
contractor and the subcontractor for the performance of work on the project included a copy of
chapter 2.9 of the Public Contract Code;

* The contractor periodically monitored the subcontractor’s use of a STW,

* Upon becoming aware of a failure of the subcontractor to use a STW, the contractor took
corrective action, including, but not limited to, retaining 150% of the amount due to the
subcontractor for work performed on the project until the failure is corrected; AND

* Prior to making the final payment to the subcontractor for work performed on the project, the
contractor shall obtain a declaration signed under penalty of perjury from the subcontractor
that the subcontractor has met the requirements of chapter 2.9 of the Public Contract Code.




Labor Commissioner’s Enforcement Process

Violations of the STW requirement are enforced by the Labor
Commissioner using the same process set forth in Labor Code §§ 1741 &
1742 currently used for prevailing wage and apprenticeship
requirements.

Up to three years of debarment when the Labor Commissioner finds a
contractor or subcontractor to have:

* Violated the STW requirements with the intent to defraud OR
 Committed two or more separate willful violations of the STW
requirements within a 3-year period.




Skilled and Trained Workforce Statute & FAQs

Summary of Skilled and Trained Workforce Statutes:

https://www.dir.ca.gov/Public-Works/ADA-Compliant-STW-Chart-
without-New-PRC-Provision.pdf

Skilled and Trained Workforce Frequently Asked Questions:
https://www.dir.ca.gov/Public-Works/ADA-Compliant-STW-FAQ. pdf
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POLL QUESTION #1

A skilled and trained workforce includes all of the following except...?

A.
B.

DAS registered apprentices

Journeymen who have graduated from an approved apprenticeship
program

Journeymen who have the number of on the job hours needed to
graduate from an apprenticeship program

Unregistered apprentices or Journeymen with no on the job training



POLL QUESTION #1

A skilled and trained workforce includes all of the following except...?

A.
B.

DAS registered apprentices

Journeymen who have graduated from an approved apprenticeship
program

Journeymen who have the number of on the job hours needed to
graduate from an apprenticeship program

Unregistered apprentices or Journeymen with no on the job training



POLL QUESTION #2

A skilled journeyperson who has worked the number of on the job hours
required to graduate from an approved apprenticeship program may be
counted in the graduation percentage requirement?

A. Yes
B. No

C. Not sure



POLL QUESTION #2

A skilled journeyperson who has worked the number of on the job hours
required to graduate from an approved apprenticeship program may be
counted in the graduation percentage requirement?

A. Yes
B. No

C. Not sure



POLL QUESTION #3

% of journeypersons who
must be graduates of
apprenticeship program

Not applicable to work performed by the following
trades/occupations:

Applies to work
performed on or after:

January 1, 2017 30% Teamster

Acoustical installer, bricklayer, carpenter, cement mason, drywall
installer or lather, marble mason, finisher, or setter, modular
January 1, 2018 40% furniture or systems installer, operating engineer, pile driver,
plasterer, roofer or waterproofer, stone mason, surveyor, teamster,
terrazzo worker or finisher, and tile layer, setter, or finisher.

January 1, 2019 50% Same as above. (Including Teamster.)

January 1, 2020 60% Same as above. (Including Teamster.)

Looking at this chart, what would be the graduation percentage requirement for carpenters? Work was
performed in June 2019.

A. 50%

B. 30%
C. 40%
D. 60%



POLL QUESTION #3

% of journeypersons who
must be graduates of
apprenticeship program

Not applicable to work performed by the following
trades/occupations:

Applies to work
performed on or after:

January 1, 2017 30% Teamster

Acoustical installer, bricklayer, carpenter, cement mason, drywall
installer or lather, marble mason, finisher, or setter, modular
January 1, 2018 40% furniture or systems installer, operating engineer, pile driver,
plasterer, roofer or waterproofer, stone mason, surveyor, teamster,
terrazzo worker or finisher, and tile layer, setter, or finisher.

January 1, 2019 50% Same as above. (Including Teamster.)

January 1, 2020 60% Same as above. (Including Teamster.)

Looking at this chart, what would be the graduation percentage requirement for carpenters? Work was
performed in June 2019.

A. 50%

B. 30%
C. 40%
D. 60%



POLL QUESTION #4

Total Number of Skilled  |Number of Skilled Journeypersons Number of Skilled Journeypersons  |Graduation Percentage
Classification Journeypersons Graduated From Apprenticeship Program |With On The Job Training Requirement
Laborer 13 6 1 60%

Does this workforce meet the skilled and trained workforce graduation
percentage requirement for the month?

A. Yes
B. No
C. Not sure



POLL QUESTION #4

Total Number of Skilled  |Number of Skilled Journeypersons Number of Skilled Journeypersons  |Graduation Percentage
Classification Journeypersons Graduated From Apprenticeship Program |With On The Job Training Requirement
Laborer 13 6 1 60%

Does this workforce meet the skilled and trained workforce graduation
percentage requirement for the month?

A. Yes
B. No—6/13=46%
C. Not sure

















































































































































































































































































Davis-Bacon and Related Acts
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This presentation is intended as general information only and does not
carry the force of legal opinion. The Department of Labor is providing
this information as a public service. This information and related
materials are presented to give the public access to information on
Department of Labor programs. You should be aware that, while we try
to keep the information timely and accurate, there will often be a delay
between official publications of the materials and the modifications of
these pages. Therefore, we make no express or implied guarantees. The
Federal Register and the Code of Federal Regulations remain the official
source for regulatory information published by the Department of
Labor. We will make every effort to keep this information current and to
correct errors brought to our attention.

— WAGE AND HOUR DIVISION dol.gov/whd
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Statutory Language

“Every contract in excess of $2,000, to which the Federal Government or

the District of Co

lumbia is a party, for construction, alteration, or repair,

including painting and decorating, of public buildings and public works of

the Government
the District of Co
of mechanics or

or the District of Columbia that are located in a State or
lumbia and which requires or involves the employment
aborers shall contain a provision stating the minimum

wages to be paic

various classes of laborers and mechanics.”

WAGE AND HOUR DIVISION dol.gov/whd

UNITED

STATES DEPARTMENT OF LABOR 1-866-4US-WAGE

)



Contracts for Construction

e “Construction” includes all types of work done on a particular
building or work on the site of the work, as defined in the
regulations (29 CFR 5.2)

* Acontractis for construction as long as it requires more than an
incidental amount of construction

e This means that the Davis-Bacon Act (DBA) can apply to a federal
contract even if the primary purpose of the contract is not
construction

T T
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Alteration or Repair

e Restoration or improvement of a facility by modifications to the
facility’s components, systems, or materials is considered to be
alteration or repair

e Alterations or repairs will generally improve the building or work,
either by fixing something that is broken or by improving upon the
building or work’s existing condition

* In contrast, maintenance work that is routinely and regularly
performed to keep the building or work functioning in the same
condition is not considered construction

/ “\l”‘] ,'.':WH M WAGE AND HOUR DIVISION dol.gov/whd
- b -y

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE
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Other Coverage Provisions

 Demolition
 Green energy projects

e Survey crews

WAGE AND HOUR DIVISION dol.gov/whd

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE
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Hybrid Contracts

 Because the DBA applies to any contract with more than an
incidental amount of construction, it is possible for work on
other types of contracts, such as supply or service contracts,
to be covered under the DBA

e Construction work on a service or supply contract will be
covered under the DBA when the contract requires a
substantial and segregable amount of construction

| vf ‘~ ] ‘WH' WAGE AND HOUR DIVISION o .c ov/wh
! J UNITED STATES DEPARTMENT OF LABOR -4US-WAGE
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Public Building or Public Work

e Includes any building or work, when its construction:

O Iscarried on directly by authority of or with funds of a federal
agency

O To serve the general public interest

e Abuilding or work does not have to be owned or operated by the
federal government to serve the general public interest, so long as it
fulfills a significant need or a goal of the relevant federal agency

7 “\l”‘] gwn M WAGE AND HOUR DIVISION dol.gov/whd
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Portion of a Building or Work

Building or work includes not only construction involving
an entire building, structure, or improvement, but also
construction activity involving just a portion of a building,
structure, or improvement, including the installation of
equipment or components

] ,'.':WI,I }  WAGE AND HOUR DIVISION dol.gov/whd
5 .y

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE
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What is a Related Act?

 Many federal statutes authorize federal assistance for state or
local construction work

 Where such federal statutes specifically include a statutory
provision applying the Davis-Bacon prevailing wage
requirements to the assisted work, the statute is considered a
Davis-Bacon Related Act (DBRA)

T T
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Davis-Bacon Related Acts

Davis-Bacon (DB) requirements
extend to numerous “Related Acts”
that provide federal assistance by,

for example:
e Grants
e Loans

* Loan guarantees

¢ INSurance

dol.gov/whd

awn * WAGE AND HOUR DIVISION
_— UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE
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Identifying Related Acts

* Many, but not all, statutes providing federal assistance for
construction are Related Acts

* Funding agencies will inform funding recipients whether their
funding is subject to Davis-Bacon requirements, and funding
recipients are required to inform their contractors

* Alisting of Related Acts can be found at
https://www.dol.gov/agencies/whd/government-contracts

] ,'.':WI,I }  WAGE AND HOUR DIVISION dol.gov/whd
- .u-__} “

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE
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https://www.dol.gov/agencies/whd/government-contracts
https://www.dol.gov/agencies/whd/government-contracts
https://www.dol.gov/agencies/whd/government-contracts

Funded In Whole Or In Part

Davis-Bacon prevailing wage requirements generally apply to
construction funded or assisted in whole or in part under a
Related Act, regardless of how the recipient allocates the funding

Even if funding is allocated only to a portion of the construction of
a project, prevailing wage requirements generally will still apply
to all construction work on the project

S g ;:] "'-"WI'I WAGE AND HOUR DIVISION dol.gov/whd
A . My UNITED STATES DEPARTMENT OF LABOR 1-866-4U5-WAGE
A 4
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Geographic Scope

« The DBA only applies to construction work performed within
the fifty states, the District of Columbia, and the
Commonwealth of the Northern Mariana Islands

 The DBA does not apply to construction work performed in
Guam, Puerto Rico, the U.S. Virgin Islands, or other U.S.
territories; however, some Related Acts do apply to
construction in the territories

IR
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Labor Standards Clauses

e Contracting agencies must ensure that the Davis-Bacon labor
standards clauses in 29 CFR 5.5 and the applicable wage
determination(s) are included in all construction contracts for
projects assisted in whole or in part under a Related Act

e Contracting agencies must also advise prime contractor(s) that
they must include Davis-Bacon labor standards clauses and
applicable wage determination(s) in all subcontracts

fEEV "'u’f ..1]?] ,'.':W"' WAGE AND HOUR DIVISION dol.gov/whd

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE
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Incorporation by Reference

Contract clauses and wage
determinations are equally effective if
they are incorporated by reference,
although agencies are still required to
insert the contract clauses in full for
any contract not subject to the
Federal Acquisition Regulations (FAR)

“wl”*] aw" M) WAGE AND HOUR DIVISION
L .y

UNITED STATES DEPARTMENT OF LABOR
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Day-to-Day Oversight

Contracting agencies should also engage in day-to-day oversight, including:

e Ensuring that the contractor(s) have posted the Davis-Bacon Employee
Rights poster (WH-1321), the applicable wage determination(s), and
any approved conformances on the site of the work

e Reviewing certified payroll and related documents

e Interviewing workers to confirm compliance in accordance with any
enforcement procedures established by the federal funding agency

: “\l”‘] ,'.':WH M WAGE AND HOUR DIVISION dol.gov/whd
- b -y

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE
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Prime Contractor

e Broadly defined as any person or entity that enters into a covered
contract with an agency, including non-profit organizations,
owners/developers, borrowers or recipients, project managers, or
single-purpose entities

e Alsoincludes the controlling shareholder or member of any entity
holding a prime contract, the joint venturers or partners in any entity
holding a prime contract, and any contractor that has been delegated
the responsibility for overseeing all or substantially all of the
construction anticipated by the prime contract

WAGE AND HOUR DIVISION dol.gov/whd

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE
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Flow-Down of Clauses: Prime Contractors

* Prime contractors are responsible for
flowing down both the contract clauses
and the applicable wage determinations
to their subcontracts

e The prime contractor must cover any
unpaid wages or other liability for any
subcontractor violations

 Prime contractors may be debarred for
disregarding their obligations
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Flow-Down: Upper Tier Contractors

Upper-tier subcontractors may also
be held liable for back wages owed
to the workers

o Upper-tier subcontractors may also
be debarred for disregarding their
obligations
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Laborers and Mechanics

Workers whose duties are manual or physical in nature

Applies to any individual who performs laborer or mechanic duties,
regardless of any alleged contractual relationship

No employment relationship required - independent contractors
usually should receive prevailing wages
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Exempt Workers

e Business owners are excluded from the term “laborers and mechanics”
when they:

O Own at least a 20% equity interest in the company in which they are
employed, and

O Are actively engaged in its management

« A working supervisor is generally not an exempt employee under the
FLSA and 29 CFR part 541
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Prevailing Wage Requirements

All [aborers and mechanics employed or working upon the site of the work
must be paid at least the applicable prevailing wage rate for the
classification of work performed as listed in the applicable wage
determination or a rate approved in accordance with the “conformance
process” set forth at 29 CFR 5.5(a)(1)(iii), without regard to skill

Laborers and mechanics who perform work in more than one classification
may be paid the different applicable rates for the work they actually perform
if the employer keeps an accurate record of the time spent working in each
classification and pays accordingly
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Site of the Work Types

 Primary construction site
 Secondary construction site

e Adjacent orvirtually adjacent
dedicated support sites
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Site of the Work: Secondary Sites

Any site where a significant portion of a building or work is

constructed for specific use in that building or work, as long as the site
is either:

0 established specifically for the performance of the contract or
project, or

O is dedicated exclusively, or nearly so, to the performance of the
contract or project for a specific period of time
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Site of the Work: Flaggers

Workers engaged in traffic control and
related activities adjacent or virtually
adjacent to the primary construction
site are working on the site of the work
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Fringe Benefits Examples

Life Health .
. . Pension
insurance insurance
Vacation Holiday Sick leave
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Wages and Fringe Benefits Payment

e Fringe benefits are a component of the DBA “prevailing wage”

e The prevailing wage obligation may be satisfied by:
0 Payingthe base hourly rate (BHR) and FB in cash (including
negotiable instruments payable on demand)
0 Contributing payments to a bona fide plan, or
O Any combination of the two

e Prevailing wages due must be paid weekly, with the exception of FB
contributions paid into a bona fide FB plan, which must be paid no less
often than quarterly
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Funded Fringe Benefit Plan

* Contractors may take credit (without prior approval from DOL) for
bona fide FB fund contributions made to third-party trustees or
insurers that are:

O lIrrevocably paid, and
0 Made regularly, not less often than quarterly

 The allowable credit that may be taken is for payments made for
individual workers eligible to participate in the plan, program, or fund

’ “\l“] ::WH M WAGE AND HOUR DIVISION dol.gov/whd
- 5 .

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE

33



Unfunded Fringe Benefit Plan

Costs for an “unfunded” FB plan may count towards a contractor’s
prevailing wage obligation if specific criteria are met:

Contributions reasonably anticipate the cost to provide a bona fide FB

Contributions are made pursuant to an enforceable commitment

Plan or program is financially responsible

Plan has been communicated in writing to the affected workers

Plan has been approved by the Wage & Hour Division (WHD)
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Eligibility, Participation, and Credit

 Contractors may not take credit for contributions for workers who are
not eligible to participate in the fringe benefit plan

e Contractors may take credit for contributions made on behalf of
workers who are participants in a plan but are not yet eligible to
receive benefits (for example, a health insurance plan with a 30-day
waiting period for new participants)
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Creditable Administrative Expenses

Fees charged by a third-party administrator may be creditable,
depending on the facts and circumstances

The costs incurred by a contractor’s insurance carrier, third-party trust
fund, or other third-party administrator that are directly related to the
administration and delivery of bona fide fringe benefits to the
contractor’s laborers and mechanics can be credited towards the
contractor’s obligations under a Davis-Bacon wage determination
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Not Creditable Administrative Expenses

A contractor’s own administrative expenses incurred in
connection with the provision of fringe benefits are
considered business expenses of the firm, and therefore,
not creditable towards the contractor’s prevailing wage
obligations, including when the contractor pays a third
party to perform such tasks in whole or in part
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What is Annualization?

e Davis-Bacon credit for fringe benefit contributions is based on the
effective annual rate of contributions for all hours worked in a year
(both Davis-Bacon and non-Davis-Bacon work)

O If a contractor makes contributions in advance of the time period in
which they are earned, an estimate of hours worked can be used, if
it is based on a representative period

e Davis-Bacon work may not be used as the exclusive or
disproportionate source of funding for a benefit in effect during both
covered and non-covered work
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 The annualization requirementis now included in the regulations

e Exceptions will be granted for benefits not continuous in nature
and that do not compensate both private and DBRA-covered work

* Defined contribution pension plans are not required to seek an
exception if they meet the required criteria and provide for
immediate participation and essentially immediate vesting
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How Do | Compute the Hourly Credit?

To determine the hourly rate of contribution
that is creditable, divide the cost of the
fringe benefit contributions for the worker
(or the reasonably anticipated cost of an
unfunded plan benefit) by the total number
of hours worked (both Davis-Bacon and non-
Davis-Bacon work) by the worker during the
time period to which the cost is attributable
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Computations Based on Individual Workers

S | e

If the amount of contribution varies
per worker, the credit must be
determined separately for the
amount contributed for each worker

dol.gov/whd

F ] awn * WAGE AND HOUR DIVISION
AE 5 UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE

41




r.

Annualization: Representative Period

Fringe Benefit Payments in Advance:

Where the contractor makes fringe benefit contributions in
advance, the total hours worked in the period the contributions

cover may be estimated. Any representative period may be used,
provided the period selected is reasonable
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Annualization Example 1

Monthly Fringe Benefit Contributions:

e Contractor provides medical insurance at $200 per month to an

e

e T
e

lectrician on a Davis-Bacon project
ne WD requires $16.00/hour plus $2.50/hour in FBs ($18.50/hour),

lectrician works 160 hours a month

o0 Allowable Credit: $200/160 hours = $1.25/hour

* No other fringe benefit provided

Electrician is due: $17.25 in cash wages per hour ($18.50 - $1.25=$17.25)
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Annualization Example 2

Fringe Benefit Payments in Advance:

Assume total monthly cost of fringe benefit is $150, and contractor makes the
contribution at the beginning of the month before total hours worked are known

Representative period used to compute the allowable credit could be total hours

worked in the previous month, or total hours worked in the same month in the
previous year

Total hours worked in previous month = 184

$150/184 hours = $.82 cash equivalent per hour, or
Total hours worked in same month in previous year = 160

$150/160 hours = $.94 cash equivalent per hour
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Annualization Exception

An exception to the annualization requirement may be granted when
it is demonstrated that all the following are met:

O The benefitis not continuous in nature
O The benefit does not compensate for both private and public work

Requests for an exception must be submitted in writing to the Wage &
Hour Division Administrator
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Defined Contribution Pension Plans

Contributions to defined contribution pension plans (DCPPs)
are excepted from the annualization requirement without the
necessity to submit an exception request if, in addition to
meeting the general requirements, the DCPP also provides for
iImmediate participation and essentially immediate vesting
(i.e., the benefit vests within the first 500 hours worked)
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Apprentices

An apprenticeis a person who is

e Individually registered in a bona fide apprenticeship program
registered with DOL’s Employment Training Administration (ETA),
Office of Apprenticeship (OA), or a State Apprenticeship Agency
recognized by OA, or

e Anindividualin their first 90 days of probationary employment as
an apprentice in such a program, provided certain requirements
are met
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Apprentice Requirements

Bona fide apprentices are permitted to work on DB covered projects
and be paid less than the journey level WD rate for the classification of
work performed when they are employed in accordance with the
terms of the applicable apprenticeship program

However, apprentices must be paid the full prevailing wage rate for
the classification of work performed if they are not individually
registered in and employed pursuant to the terms of a bona fide
apprenticeship program
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Hourly Rate to Pay Apprentices

Apprenticeship programs typically specify the percentage of the
hourly rate required for each level of progression within the program

To determine the minimum hourly wage rate for an apprentice, the
percentage specified in the program for the level of progression is

applied to the journeyworker basic hourly rate listed in the applicable
wage determination

: “\l”‘] ,'.':WH M WAGE AND HOUR DIVISION dol.gov/whd
: ,}'._:—} Wy

UNITED STATES DEPARTMENT OF LABOR 1-866-4US-WAGE

49



Reciprocity and Apprentices

_
Reciprocity of ratios and rates are required when a contractor is
%é working in a locality other than the locality in which its apprentices’
program(s) is registered
J
N
— If there is no approved program in the locality, the ratio and wage
rate specified in the contractor’s registered program must be
observed
J
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Fringe Benefits for Apprentices

e Apprentices must be paid the fringe
! benefits (FBs) specified in the approved
program

e Ifthe program does not specify FB
amounts, apprentices must be paid the
full amount of FBs listed on the WD for
the classification of work performed
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Ratio Requirements

Apprentices must be employed within the allowable ratio specified by the
approved program

« “Theallowable ratio of apprentices to journeyworkers on the job site in
any craft classification must not be greater than the ratio permitted to
the contractor as to the entire work force under the registered program”

 Compliance with the ratio is determined on a daily, not a weekly, basis

The use of fractions in computing the ratio is not permitted unless specified
in the approved apprenticeship agreement
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Is Overtime Required?

Federal laws that require overtime pay:

 The Contract Work Hours and Safety
Standards Act (CWHSSA)

e The Fair Labor Standards Act (FLSA)
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Overtime Pay

« Covers contracts over $100,000 * Applies more broadly
($150,000 for contracts procured under
the Federal Acquisition Regulations) * Over 155 million workers subject to
that require or involve employment of coverage

laborers, mechanics, watchmen, or
guards on DBAor DBRA covered
construction contracts

« Self-executing (even if not stated in
contract)

« Has no “site of the work” limitation
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What Does CWHSSA Require?

Overtime pay for laborers, mechanics, guards, and watchpersons
at a rate not less than one and one-half times the basic rate of pay
for hours worked over 40 in a workweek on covered contracts

Liquidated damages can be assessed per day for each laborer,
mechanic, guard, or watchperson not paid required overtime
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Basic Rate of Pay Under CWHSSA

CWHSSA requires the payment of not less than one and one-half the “basic
rate” of pay for all hours worked over 40 hours in a workweek

The basic rate of pay under CWHSSA is the straight time hourly rate, which
cannot be less than the basic hourly rate required in an applicable wage
determination, not including any required fringe benefit amount

However, if a worker is paid a regular rate above the basic hourly rate
(excluding fringe benefits or cash in lieu of fringe benefits), that regular rate
will be considered the basic rate
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Fringe Benefits and CWHSSA

2WHD
-

Although FBs must be paid for all hours worked,
additional half-time premiums do not need to be
computed for amounts paid to fulfill the FB rate listed in
the applicable wage determination under CWHSSA

This applies to both cash payments made to comply with
the FB portion of the prevailing wage requirement and
contractor contributions to bona fide benefit plans made

to comply with that requirement
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Certified Payrolls

 When contractors enter a contract covered by the Davis-Bacon labor
standards, there are two separate contract clause requirements that
apply to certified payrolls (CPR) :

0 Each contractor shall submit weekly for any week in which any
contract work is performed a copy of all payrolls containing all the
information required in 29 CFR 5.5(a)(3)(iii)(A)

0 Each weekly payroll submitted must be accompanied by a signed
“Statement of Compliance”
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Submission of Certified Payrolls

CPR must be submitted weekly within seven days of the regular
payroll date for that weekly pay period

Optiona
must sti

| form WH-347 may be used, but if another format is used, it

linclude the signed statement of compliance

Failure to submit CPR or to provide the required records underlying

the CPR

at the request of the contracting agency or DOL may be

grounds for withholding of contract funds or debarment
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CPR Submission Methods

e Contracting agencies and prime contractors can permit or require
contractors to submit their certified payrolls through an electronic system, if:

O the electronic system requires a legally valid electronic signature

0 other methods are permitted where a contractor may not be able to use
or access the electronic system

O the electronic system allows the contractor, the contracting agency, and
the Department to access the certified payrolls upon request for at least 3
years after the work on the prime contract has been completed
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Signing Certified Payrolls

e Certified payrolls must be signed with an original I |~

handwritten signature or a legally valid electronic
signature

e Valid electronic signatures include any electronic
process that indicates acceptance of the certified
payroll record and includes an electronic method
of verifying the signer’s identity
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Common Red Flags

™ Too few workers on the CPR for the work performed

™ Workers always shown with short workdays

™ Too many common or general laborers for the work performed

™ Workers always work the same split hours among two classifications
~ Apprentices outnumber journeyworkers

™ No fringe benefits paid for overtime hours
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Basic Record Requirements

Contractors must maintain basic time and payroll records and last
known phone numbers and email addresses for each worker

Contractors must also maintain records relating to apprenticeship
programs or fringe benefit plans, if the contractor uses such programs
or plans

In addition, contractors must maintain copies of their contract and
any subcontracts, and related documents such as solicitations, bids,
amendments, modifications, and extensions
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Maintaining Records

e Contractors must maintain all of these records required at 29 CFR
5.5(a)(3) for at least 3 years after all work on the prime contract has
been completed

 Thisrequirement also applies to subcontractors, even though the
subcontractor’s work may be finished prior to the completion of the
prime contract

e A contractor’s failure to make the required records available to WHD
within the requested timeframe will prevent that contractor from
using those records as evidence in a hearing under 29 CFR part 6
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DEFARTMENT OF LABOR
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Investigations

DOL Functions and Responsibilities:

« Determine “prevailing wages”

 Issueregulations and standards to be observed by contracting
agencies

« Perform oversight function along with independent authority to
conduct investigations
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Anti-Retaliation Provisions

It is unlawful to commit the below actions, or to cause any person to commit these
actions, against any worker or job applicant for engaging in protected activities:

Discharge Demote Intimidate Threaten Restrain

Coerce Blacklist Harass Discriminate
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Protected Activities

e Workers orjob applicants are protected from being retaliated against
for the following activities:

0 Making a contractor aware of any conduct the worker
reasonably believes is a violation

0 Asserting DBRA rights on behalf of themselves or others, such as
filing a complaint

0 Cooperatingin aninvestigation or other compliance action

0 Informing another person of their rights under the DBRA
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Retaliation Remedies

WHD may require contractors to:

* Provide appropriate relief to affected
worker(s) and job applicant(s)

 Take appropriate remedial action, or

e Both
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Withholding

« DBAand CWHSSA provide for withholding of contract funds to satisfy
alleged wage underpayments pending resolution of a wage dispute
(40 U.S.C. §3142(c)(3); 40 U.S.C. § 3702(d))

- Withholding of contract funds is an effective enforcement tool in
DBA/DBRA/CWHSSA cases

It protects the rights of covered workers to wages due them
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Withholding: DBRA Contract Language

The federal agency/funding recipient must withhold or cause to be withheld
so much of the accrued payments or advances as necessary to satisfy the
liabilities of the prime contractor or any subcontractor for the full amount of
wages and monetary relief due including interest

Funds may also be withheld when a contractor has refused to submit
certified payrolls or provide the required records as set forth at 29 CFR
5.5(a)(3)

Withholding must be done upon written request from the DOL or may be
done at the agency's own action
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Cross-Withholding

e Cross-withholding may be accomplished on contracts held by agencies other
than the agency that awarded the contract

e Withholding from another federal contract with the same prime contractor is
called “cross-withholding”

e Withholding can be done on the contract in question or any other federal
contract or federally assisted contract subject to Davis-Bacon prevailing wage
and other labor standards requirements with the same prime contractor

e Funds withheld for DBRA wage underpayments have priority over other
competing claims
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Priority of Withheld Funds

 |norderto ensure that underpaid workers receive the money to which
they are entitled, the Department has priority to funds withheld or to
be withheld in accordance with 29 CFR 5.5(a)(2)(i) and/or 29 CFR 5.5

(b)(3)(i)

 Withheld funds may not be used or set aside for other purposes until
the prevailing wage issues are resolved
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e Occurs when a contractor is declared
ineligible for future contracts due to:

O Violations of the Davis-Bacon and
Related Acts (DBRA) involving
disregard of its obligations to
workers or subcontractors

 Period of ineligibility is 3 years with no
early removal from the exclusion list
for both DBA and Related Act
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Debarment Criteria

Debarment is considered when a contractor has:

ﬁ [ Submitted falsified certified payrolls
@[ Required “kickbacks” of wages or back wages \
6 | Committed repeat violations )
r®\ ! Committed serious violations )

Misclassified covered workers in clear disregard of proper

CEJN classification norms
(2
—

As a prime contractor, failed to ensure compliance by
eo0)| subcontractors
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Prime Contractor Debarment

e Prime contractors can be debarred for subcontractor violations where
such violations reflect a disregard of the prime contractor’s
obligations

 For example, debarment could be appropriate if a prime contractor
and many of its subcontractors violated provisions of the DBRA and
CWHSSA, the prime contractor failed to flow down the DBRA labor
standards clauses and to take steps to ensure its subcontractors
complied with the DBRA
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PAID is a self-audit program for employers to resolve
specific FLSA and FMLA violations without litigation.

— Go to our website

compliance

V) FLSA/FMLA-covered employers
N —
20 No litigation = — Review compliance materials
— <C With FLSA wage or FMLA
LL ol violations
LLl — No civil money penalties G —+ Identify current violations
Z —_— NOT under current
LLl — investigation/litigation
o Learn correct Y g /litig | Calculate back wgges/propose
= < remedies
al

Agree to future compliance

— Contact local WHD office
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http://www.dol.gov/whd/paid
https://www.dol.gov/agencies/whd/contact/local-offices
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Useful Resources

Wage Determinations: https://sam.gov

Wage and Hour Division: http://www.dol.gov/agencies/whd/government-contracts

WHD Protections for Workers in Construction under the Bipartisan Infrastructure Law:

https://www.dol.gov/agencies/whd/government-contracts/protections-for- workers-in-
construction

Prevailing Wage Resource Book: https://www.dol.gov/agencies/whd/government-
contracts/prevailing-wage-resource-book

Office of the Administrative Law Judges Law Library:
https://www.dol.gov/agencies/oalj/topics/libraries/LIBDBA

Prevailing Wage Topic Videos: https://www.dol.gov/agencies/whd/government-
contracts/construction/presentations
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Thank you!

Questions?
Please ask here today.
Have questions later? Please go to our website: dol.gov/whd
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http://www.dol.gov/whd
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Contact LETF
Hotline: 855-297-5322

Email: LETF@dir.ca.gov
www.dir.ca.qov/letf
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DISCLAIMER

The following presentation is intended to summarize relevant portions of
existing law in the Labor Code and California Code of Regulations, but
those code sections, as interpreted by the courts, will govern actual
enforcement. The information contained in this presentation is a general
overview of existing law, and is not intended to amend, interpret, or make
specific any existing law or regulation. Any opinions expressed are solely
those of the author/speaker and are not necessarily the official position of
the Department of Industrial Relations (DIR), its Director, or any related
public entity. The information in this presentation is not intended as legal
advice, and does not guarantee any outcome in specific enforcement or
coverage proceedings within the jurisdiction of DIR.



Press Room | ContactDIR | CA.gov

State of California
Department of Industrial Relations
GOV

@ California

Home Labor Law | Cal/OSHA - Safety & Health Workers® Comp Self Insurance Apprenticeship Director's Office Boards

Department of Industrial
Relations

@ Quick Links

Office of the Director — Legal Unit (OD Legal)

* Report a labor law violation

Department of Industrial Relations (DIR)

© Divisions, Boards and Commissions at DIR

Assists the Director with drafting coverage determinations » Report a workplace hazard to
Cal/lOSHA
Acts as hearing officers for appeals of wage/penalty assessments + File a wage claim

* Know my employment rights

* Know my rights as an injured worker

Office of Policy, Research and Legislation (OPRL)

Issues Prevailing Wage Determinations

'::3 Also of Interest

* Industrial Relations databases

» Subscribe to a distribution list

Division of Labor Standards Enforcement (DLSE)

(“Labor Commissioner’s Office”) S
Enforces prevailing wage and apprenticeship laws

.9 Other Resources

» California Labor & Workforce
Development Agency

* Employment Development
Department

Division of Apprenticeship Standards (DAS) 10 Dapton Lans

Administers apprenticeship laws, programs, and standards
Approves apprenticeship programs
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Department of Industrial Relations reports to California Labor and Workforce Development Agency
Secretary Stewart Knox who in turn reports to Governor Gavin Newsom.

Updated 2/2/26

Office of the Director

Office of Equity & Risk .
Director

Jennifer Osborn

Chief
Mathew Raute

Chief Deputy Director

istant EEQ O
Adam P. Romero

Sarah Waklee

DiR

EST. 1927

Director’s Office

Special Advi
Mark Chekal

State of California
Department of
Industrial Relations

Office of Office of Office of the

Office of the Office of

Office of Communications
& Media Relations

Deputy Director

Office of External Affairs

& Community Outreach

Deputy Director
Michelle Yoon

Office of Legislative &
Regulatory Affairs

Deputy Director
Sulma Guzman

Information Services

Chief Information Officer
Suman Biswas

Fiscal Services

Chief Financial Officer
Joshua lverson

Director, Legal

Chief Counsel
Ken Lau

Director, Research

Deputy Chief
Silvestre Rojas

Administrative Services
Chief
Andrew Collada

Daniel Lopez

Division of
Apprenticeship Standards

Division of
Workers' Compensation

Division of Occupational
Safety & Health

Division of Labor
Standards Enforcement

Administrative Director
Vacant

Labor Commissi
Lilia Garcia-Brower

Chief
Adele Burnes

Occupational Safety & Health

Standards Board

Occupational Safety & Health

Commission on Health & Safety
Appeals Board

& Workers’ Compensation
] Chair
. Joseph Alioto

Executive Officer
Millicent Barajas

Chair

Ed Lowry

Acting Executive Officer

Patricia Hapgood

Chair
Mitch Steiger

Executive Officer
Melissa Flores

Interagency Advisory Committee

Fast Food Council on Apprenticeship

Chair air
Vacant Rebecca Hanson

Executive Officer
Paul R. Sanchez

Office of
Self Insurance Plans
Chief
Lyn Asio-Booz

Workers’ Compensation
Appeals Board

Chair
Katherine Zalewski

California Apprenticeship Council

Chair
Louis Ontiveros

Office of Strategic
Enforcement

Chief
Dominic Forrest



I
V
Department of
Industrial Relations

STATE OF CALIFORNIA

Labor Code Section 1771

Except for public works projects of one thousand dollars ($1,000) or less, not less
than the general prevailing rate of per diem wages for work of a similar character in
the locality in which the public work is performed, and not less than the general
prevailing rate of per diem wages for holiday and overtime work fixed as provided in
this chapter, shall be paid to all workers employed on public works.

This section is applicable only to work performed under contract, and is not
applicable to work carried out by a public agency with its own forces. This section is
applicable to contracts let for maintenance work.

Prevailing wages apply to all public works over $1,000,
unless there’s an exception.
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What exactly is the prevailing wage?
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Labor Code Section 1720

(Labor Code 1720(a)(1))
(a) As used in this chapter, “public works” means:

(1) Construction, alteration, demolition, installation, or repair work done
under contract and paid for in whole or in part out of public funds...

 Construction (includes preconstruction and post construction)
 Alteration

 Demolition
e |nstallation
* Repair

« Maintenance (Labor Code section 1771, and 8 CCR 16000)



P i R State of California
J Department of

SSa PR Py A Industrial Relations

Other definitions of “public work”
Section 1720(e) [Work on electric transmission system]
Section 1720.2 [Private construction leased to public entity]
Section 1720.3 [On-haul of PGF/Off-haul of refuse

Section 1720.6 [Private renewable energy projects on public
property]

Section 1720.7 [Work done on general acute care hospitals]
Section 1720.8 [Work done on charter schools]

Section 1720.9 [Hauling of ready-mixed concrete]

PUC 769.2 [renewable electrical generation facilities]
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PUC § 769.2 [renewable electrical generation facilities]

1)  Construction of any renewable electrical generation facility, and
2) Any associated battery storage

3) Receives NEM or NBT tariffs

4) Interconnection application submitted on or after 1/1/24
Except:

1) A residential facility that has a maximum generating capacity

of 15 kilowatts or less of electricity;

2) A residential facility installed on a single-family home;

3) A facility that serves only a modular home, a modular home community,
or multiunit housing that has two or fewer stories;

4) Already public work.
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PUC 769.2 [renewable electrical generation facilities]
Contractor responsibilities:

1)  Maintain and verify CPRs
2) Submit digital copies of CPRs to CPUC twice a year (7/1 and 12/31)

3) All other public works requirements:
a) Project registration

) Contractor registration

)  eCPR submission

) Employment of apprentices

o O T
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Paid for in whole or in part out of public funds
(Labor Code 1720(b))

1.

The payment of money or the equivalent of money . . . directly
to or on behalf of the public works contractor, subcontractor,
or developer.

Performance of construction work . . . in execution of the
project.

Transfer . . . of an asset of value for less than fair market
price.
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Paid for in whole or in part out of public funds
(Labor Code 1720(b))

4.Fees, costs, rents, insurance or bond premiums, loans, interest
rates, or other obligations that would normally be required in the
execution of the contract, that are paid, reduced, charged at less
than fair market value, waived, or forgiven . . . .

5. Money loaned . . . that is to be repaid on a contingent basis.

6. Credits that are applied . . . against repayment obligations . . . .



dll Department of
Ind ustrial Relations

STATE OF CALIFORNIA

Public Work without direct public funding

Section 1720.2

Private construction leased to public entity

Upon completion of construction more than half of
assignable square feet leased to public entity

Lease entered into prior to construction, OR

Construction is performed according to plans,
specifications or criteria furnished by the public entity
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Tenant Improvements Paid for by
Private Landlord

Private Office Building
with 100,000 total sq. ft.

City Leases

60,000 sq. ft.

Tenant improvements done by the
private landlord before the City
even signs a lease.

Tenant improvements are done
according to the City’s specs.

(Section 1720.2)
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Public Funding - partial coverage of work on project

Section 1720(c)(2) exception

1) the public improvement work is required as a condition of
regulatory approval;

2) the project is an otherwise private development;

3) the public entity must not contribute more money, or the equivalent
of money, to the overall project than is required to construct the
public improvement work; and

4) the public entity must not maintain any proprietary interest in the
overall project.
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/ GIANTCORP DEVELOPMENT \

Private Development Project

$200M Project — City requires Sidewalks and Traffic
Signals as a Condition of Regulatory Approval
Cost of Sidewalk and Signals $10M, Public Subsidy, $8M
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Section 1720(c)(3)(A) exception

*So-called “de minimis exception” applies when a public entity provides a
public subsidy to an otherwise private development project that is “de
minimis” in the context of the project.

Section 1720(c)(3)(B) exception

De minimis if it is both less than $600,000 and less than 2 percent of the
total project cost.

*For projects that consist entirely of single-family dwellings, de minimis is
merely less than 2 percent of total project cost.

Not applicable to projects advertised for bid/awarded before 7/1/21
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What is a coverage determination?
Section 1773.5 and Cal. Code Regs., title 8, sections 16001-16002.5

*The Director has the power to determine that a project or a type of work is
public work through issuing what is known as a coverage determination.

The administrative process consists of an initial coverage determination
and a final determination on administrative appeal.

*Depending on when the parties make their submissions, the entire process
can take many months.
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New Laws 2025
SB 1162

- Full name of, and identify the apprenticeship program
name, location, and graduation date of, each worker
relied upon to satisfy the apprenticeship graduation
percentage requirements for STW. (Monthly report/PCC
2602)

- 111125 — DAS apprentice database searchable by first
name, last name, and graduation date. (PCC 2604)
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New Laws 2025
SB 1303 (New Section 1771.8)

- Private entity cannot provide services for AB and
contractor bidding work for AB. Must sign declaration.

- Before withholding, must confer w/ negotiating parties

- Within 20 days after request for review, “provide a
venue for a public works contractor or subcontractor to
review and respond to evidence of alleged violations.”
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New Laws 2026
AB 889 (Ends annualization exemptions) Lab. Code § 1773.1
AB 1104 (Change to AB 2143) PUC § 769.2 net energy metering
AB 538 (Clarify CPR requirements) Lab. Code § 1776
AB 1445 (Expands comm. to res. conversion) Gov. Code § 62460
SB 272 (SamTrans Job Order Contract) Gov. Code § 103399.5...

AB 338 (Fuel Reduction) Effective 7/1/26 PRC § 80200 et seq.
“...Including, but not limited to, residential chipping, rural road fuel
breaks, and firebreaks...” applies to post 7/1 contracts/+$500k
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Pending Bills 2026

AB 1198 — prevaliling wage determination applicable to
project when work is performed v. bid ad. date — not
applicable to some affordable housing projects

AB 1439 - PERS/STRS funded development — PW/STW

SB 909 - Increases: (a) contractor registration from $400
and (b); penalties for violations of public works
requirements
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Recent Cal. Supreme Court Decisions

» Kaanaana v. Barrett Business Services (March 29,
2021)

 Buskerv. Wabtec Corp., et al. (August 16, 2021)
* Mendoza v. Fonseca (August 16, 2021)
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Office of the Director — Legal Unit
Public Works Inquiries

PWCoverage@dir.ca.gov
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Public Works

Useful Links

DIR’s Public Works Home Page
http://www.dir.ca.gov/Public-Works/PublicWorks.html

The Director’s Public Works Coverage Determinations
http://www.dir.ca.gov/OPRL/PubWorkDecision.htm

The Director’s General Prevailing Wage Determinations
http://www.dir.ca.gov/OPRL/DPreWageDetermination.htm

DLSE’s Public Works Manual
http://www.dir.ca.gov/dlse/PWManualCombined.pdf

California Labor Code
http://leqinfo.legislature.ca.gov/faces/codes.xhtml

California Code of Regulations
http://www.oal.ca.gov/
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